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Qpi nion by Drost, Admi nistrative Trademark Judge:

On Decenber 29, 2000, RRF Industries (applicant) filed
an application to register the mark HEM NGMY TRADERS (i n
typed form on the Principal Register for goods ultimately
identified as “nen’s sportswear, nanely, shirts with front
pockets and plackets with stitching details” in
International Cass 25.1 The application alleges a date of

first use and first use in conmmerce of January 15, 1999.

! Serial No. 76/188,553.
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The exam ning attorney finally refused to register the
mar k under Section 2(d) of the Trademark Act because of a
regi stration of the mark HEM NGMY (in typed form for
“men's and wonen's outdoor clothing nanely, underwear,
sw maear, paj amas, ni ghtgowns, robes, socks, shirts, T-
shirts, sweatshirts, sweaters, pants, sweatpants, dresses,
skirts, shorts, junpsuits, jackets, raincoats, vests, hats,
gl oves, ties and scarves” in International Cass 25.2 15
U S.C 8§ 1052(d). The exam ning attorney determ ned that
there would be a |ikelihood of confusion when the marks
HEM NGMY TRADER and HEM NGMY are used on the identified
goods.

After the exam ning attorney nmade the refusal final
this appeal foll owed.

The exam ning attorney’s position is that the
“registrant’s shirts are not limted by this
identification, and the registrant’s shirts may incl ude
‘men’s sportswear, nanely, shirts with front pockets and
pl ackets with stitching details.”” Brief at 5. Regarding
t he conparison of the marks, the exam ning attorney argues
that “Applicant’s mark incorporates the entirety of the

registrant’s mark and adds the word TRADERS... A consuner

2 Regi stration No. 1,384,390 issued on February 25, 1986. A
Section 8 affidavit has been accepted.
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encountering the marks in the market place is likely to
vi ew HEM NGMY TRADERS to be sinply a line of clothing
originating formthe sane source as HEM NGMAY cl ot hi ng.”
Brief at 2. Furthernore, the exam ning attorney held that
whil e “Hem ngway” is a surnanme frequently associated with
t he novel i st Ernest Hem ngway, a “surnane can be a
significant or co-equal portion of a trademark and nmust not
al ways be totally disregarded in deciding a question of
confusing simlarity.” Brief at 3. Because of the
simlarity of the marks and the identical and rel ated
nature of the goods, the exam ning attorney determ ned that
there was a likelihood of confusion in this case.

Applicant nmaintains that “applicant’s two word mark has
a connotation that is not possessed by the one word cited
mark.” Brief at 4. Applicant further submts that it was
error to conclude that “Hem ngway” was the dom nant part of
applicant’s mark and that “applicant’s specifically styled
goods” are likely to be confused with registrant’s goods.
Brief at 4. Finally, applicant concludes by arguing that
there is no likelihood of confusion between “distinctly
di fferent goods using marks, considered in their
entireties, that differ in sound, neaning and appearance.”

Brief at 5.
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W affirmthe examning attorney’'s refusal to register
the mark under Section 2(d) of the Trademark Act.

Det erm ni ng whether there is a |ikelihood of confusion
requires application of the factors set forth inlInre

E. I. du Pont de Nenmoburs & Co., 476 F.2d 1357, 177 USPQ

563, 567 (CCPA 1973). See also Recot, Inc. v. Becton, 214

F.3d 1322, 54 USPQd 1894, 1896 (Fed. Cir. 2000). In
considering the evidence of record on these factors, we
nmust keep in mnd that “[t]he fundanental inquiry nmandated
by 8 2(d) goes to the cunul ative effect of differences in
the essential characteristics of the goods and differences

in the marks.” Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

W turn first to the issue of whether the goods of
applicant and registrant are related. The registration
contains goods identified as “nen’s and wonen’s out door
clothing nanely, ...shirts, T-shirts, sweatshirts.” W
reject applicant’s argunent that the fact that shirts is
“preceded by a reference to ‘wonen’s outdoor clothing and
i mredi ately following a reference to ‘nightgowns’, a
traditional femnine article of clothing, does not warrant
the examning attorney’s statenent that it nust be assuned
‘“that the sanme cl asses of purchasers shop for [applicant’s

and registrant’s goods].’” Brief at 5. Cbviously,
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registrant’s goods are identified as “nmen’s and wonen’ s
outdoor clothing.” Also, the order that registrant’s |ists
its goods does not limt the goods in the list. Wile
applicant has limted its shirts to those “wth front
pockets and pl ackets with stitching details,” there is no
limtation in registrant’s identification of its goods that
woul d excl ude these types of shirts fromregistrant’s

goods. Paul a Payne Products v. Johnson Publishing Co., 473

F.2d 901, 177 USPQ 76, 77 (CCPA 1973) (“Tradenark cases
involving the issue of likelihood of confusion nust be
deci ded on the basis of the respective descriptions of

goods”); In re Dixie Restaurants, 105 F.3d 1405, 41 USPQd

1531, 1533 (Fed. Cir. 1997) (Applicant’s restaurant
services identified as “restaurant services specializing in
Sout hern-style cuisine” legally identical to registrant’s
restaurant services identified as “hotel, notel, and
restaurant services”). Therefore, we consider that
applicant’s and registrant’s goods are, in part, legally

identical. See Octocom Systens, Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQd 1783, 1787 (Fed.

Cr. 1990) (“The authority is legion that the question of
registrability of an applicant’s mark nust be deci ded on
the basis of the identification of goods set forth in the

application regardl ess of what the record may reveal as to
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the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to
whi ch the sal es of goods are directed”).

Al so, because there are no restrictions in the
registration as to the channels of trade and applicant’s
goods woul d be included within registrant’s goods, we nust
assunme that the goods travel in the sane channels of trade

and are purchased by the sane purchasers. Kangol Ltd. v.

KangaROOS U.S. A, Inc. 974 F.2d 161, 23 USPQ@2d 1945, 1946

(Fed. Gr. 1992) (citation omtted) (“[l]n neither the
applicant's application nor in the opposer's registration
are the trade channels in any way restricted. The issue of
| i kel i hood of confusion is resolved by considering the
‘normal and usual channels of trade and met hod of
distribution.” In this case, regardl ess of whether or not
golf shirts having collars are treated as being
specifically different fromathletic shirts, the goods are
likely to be sold in departnent stores or specialty shops
in close proximty to each other”).

Next, we turn to the simlarity of the marks. “If the
services [or goods] are identical, ‘the degree of
simlarity necessary to support a conclusion of |ikelihood

of confusion declines.”” Dixie Restaurants, 41 USPQRd at

1534, quoting, Century 21 Real Estate Corp. v. Century Life
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of Anerica, 970 F.2d 874, 877, 23 USPQ2d 1698, 1700 (Fed.

Cr. 1992). The question here is whether the marks create
the sane comercial inpression. The test is not whether
the marks can be distinguished in a side-by-side
conparison, but whether they are sufficiently simlar in
their overall commercial inpression so that confusion as to
t he source of the goods marketed under the respective nmarks
is likely to result. “[T]here is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of the mark, provided
[that] the ultimate conclusion rests on consideration of

the marks in their entireties.” 1In re National Data Corp.

753 F.2d 1056, 224 USPQ 749, 751 (Fed. Cir. 1985).

Here, both marks contain the identical word HEM NGMY
in typed form Applicant accuses the exam ning attorney of
“di ssecting of applicant’s mark into the word HEM NGMY and
the word TRADERS.” Brief at 3. As noted above, it is not
i nproper to give weight to a particular feature of the mark
for rational reasons. The exam ning attorney has nade of
record evidence that Ernest Hem ngway was a noted Anmerican
author and that a trader is defined as “one that trades; a
dealer.” The term*“traders” when used with clothing is
unlikely be viewed as the dom nant portion of the mark

because it is defined as including one that trades or a
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dealer, in this case, of clothing itenms. This additional
word in applicant’s mark would likely be viewed as a
further extension of the line of clothing sold under the
regi stered mark. Adding an additional termto a registered
mar k does not necessarily result in overcom ng the

| i keli hood of confusion. Dixie Restaurants, 41 USPQd at

1534 (THE DELTA CAFE and design was confusingly simlar to
DELTA; nore wei ght given to common dom nant word DELTA);

Wlla Corp. v. California Concept Corp., 558 F.2d 1019,

1022, 194 USPQ 419, 422 (CCPA 1977) ( CALI FORNI A CONCEPT and
design held likely to be confused with CONCEPT for hair

care products); Inre McWIIlianms, 200 USPQ 47, 49 (TTAB

1978) (“While there may be a different connotation between
the terns ‘EDEN and ‘MI. EDEN insofar as the word ‘ EDEN
m ght be interpreted as referring to the Biblical ‘Garden
of Eden,’ whereas ‘MI. EDEN would refer to a particular
nountai n, we do not believe that such difference in meaning
bet ween the respective terns would have any significant
beari ng upon the m nds of prospective purchasers of w ne
i nsofar as the comercial inpression created by such terns
are concerned”).

We agree that when the nmarks HEM NGMY TRADERS and
HEM NGWAY are both used on shirts and other rel ated

clothing itens, they do not create different commerci al
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i npressions. Their differences in sound, appearance, and
meani ng are outwei ghed by their simlarities. Prospective
purchasers famliar with registrant’s nmark would |ikely
believe that the sane goods with applicant’s mark woul d be
associated or related to the source of registrant’s goods.
Applicant also argues that there are two ot her
regi strations for the mark HEM NGMY PO NT owned by a
different party. One of these registrations (No.
1,879,801) has expired. Even if this registration was
considered confusingly simlar, it would not justify
i ssuing another confusingly simlar registration. AW

| ncorporated v. Anerican Leisure Products, Inc., 474 F.2d

1403, 177 USPQ 268, 269 (CCPA 1973) (“[N or should the

exi stence on the register of confusingly simlar marks aid
an applicant to register another likely to cause
confusion”).

Here, the goods are identical and closely related and
the marks are very simlar, therefore, we conclude that
there is a |likelihood of confusion. W also note that if
we had any doubts about the |ikelihood of confusion in this
case, we nust resolve these doubts in favor of the

regi strant and agai nst the newconer. Kenner Parker Toys v.

Rose Art Industries, 963 F.2d 350, 22 USPQ2d 1453, 1458

(Fed. Gr. 1992).
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Decision: The refusal to register the mark under Section

2(d) is affirmed.
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